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Introduction
The BMA will discuss with the Management Steering Group (MSG – NHS Scotland) as the point of contact representative of all individual health boards around the derogations that will be considered during industrial action whereby: 
· The perceived need for doctors to return to work does not arise either solely, or partially, from the strike action itself.
· The perceived need for doctors to return to work does not arise solely, or partially, from the health board’s own failure to agree redeployment or cover arrangements with consultant and or SAS doctors. 
· The health board has significantly escalated the rates on offer to doctors; to have offered TOIL as an alternative; and to have cancelled all relevant elective activity that would release staff who can be redeployed to cover as required

To be clear, derogation in the event of a full walkout is designed to be responsive to patient safety concerns arising during strike action rather than pre-empting impacts of strike action.

Whilst BMA Scotland acknowledge that this is an already challenging time of year, no prospective requests for derogation will be considered or approved before the start of the industrial action.
Failure to adequately plan for service demand will not be reason alone for a derogation to be granted. Before any derogation will be considered by the BMA, the requesting health board will be expected to have requested cover from all available SAS and consultant doctors – including cross covering other specialties at appropriate levels – and have offered extra contractual rates of pay or where applicable, relevant enhanced contractual entitlement.

A health board requesting derogation without being able to evidence having followed these principles risks having the derogation request refused on the grounds that they are still able to resolve any patient safety concerns that have arisen through the available workforce.

The BMA has decided not to strictly define a mass casualty event, given that it may present differently in different contexts. Scottish Government defines a mass casualty incident as “a disastrous single or simultaneous event(s) or other circumstances where the normal major incident response of several NHS organisations must be augmented by extraordinary measures in order to maintain an effective, suitable and sustainable response”. For mass casualty events, a rapid response protocol is agreed which will seek retrospective rather than prior approval for striking doctors to return to work.

Process
1. If employers believe that the above criteria are met, they should urgently contact MSG. If they believe that they are not able to adequately manage any safety concerns by engaging non-striking staff groups, they should complete a Derogation Request Form (to be issued) and submit this to MSG.
2. A staffed phone number and bespoke email address will be in place before the proposed action begins and will be made clear to MSG in advance. If NHS Scotland Employers agree that the situation may justify asking striking doctors to return to work, they should urgently contact that number and immediately email any relevant information including the Request Form. The phoneline will be staffed around the clock to ensure that any requests will be dealt with in a timely manner. An on-call rota will be established to ensure the BMA can respond to requests for derogations at any time.
3. A virtual meeting of the Derogation Protocol Group should commence 30 minutes after that call has been received, by which time the Request Form should be in the inbox. The group will always contain a Chief Officer of the BMA, a Chair or Deputy Chair of SRDC and a senior member of BMA Scotland staff.
Response
Communications will only be issued publicly if a derogation is agreed. Rejections will not. 
Once a decision has been made, BMA staff will communicate this to the contact in MSG who sent the derogation request by phone call and by completing and returning the relevant section of the derogation request form. MSG will then inform the relevant health board(s).
BMA Scotland will then communicate this publicly via social media as well as directly informing the relevant LNC Chair, the relevant picket supervisor and SRDC as a whole as soon as possible. 
The agreed text response for BMA socials is:
BMA  Scotland has agreed to a derogation for [Department] at [Hospital/site] in [health board]. This means x (number) x (grade) resident doctors working in ward x at the x health board are now exempt from industrial action to respond to an incident. We advise resident doctors to return to work if contacted by x health board.
It will be the responsibility of MSG to notify the affected health board(s). It will be the responsibility of the affected health board(s) to make pay arrangements for the staff engaged following the granting of the derogation.
The health board(s) will be responsible for contacting relevant staff once a derogation has been agreed stating that staff can confirm by reference to BMA Scotland’s official social media channel.
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